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author has paid greater heed to their utterances than to their acts. In 
his political analysis he has not delved deep below the surface. In his 
orthodox acceptance of revealed truth, the inquisitiveness of the scholar 
has yielded to what seemed a higher demand. His restraint would in- 
dicate that he shares the apprehension of Mr. Justice Harlan, as ex- 
pressed in his recent dissent in the Standard Oil decision, that " there 
is abroad in our land a most harmful tendency to bring about the 
amending of constitutions and legislative enactments by means alone of 
judicial construction." 

Thomas Reed Powell. 
Columbia University. 

The Constitution of the United States. By DAVID K. WATSON. 
Chicago, Callaghan and Company, 1910. — Two volumes : xxxiii, 
1959 PP- 

Dr. Watson's commentary, following classic models, deals with the 
Constitution in the " legal order," clause by clause and phrase by 
phrase, from the preamble to the closing words of the fifteenth amend- 
ment. The text embraces in all 1679 pages and is supported by an 
appendix of illustrative documents. The method of treatment is his- 
torical and practical, designed to show the views of the Fathers as well 
as the law of to-day. Nearly every clause of the Constitution is ac- 
companied by a survey of the discussions in the Convention of 1787, 
and, in the case of the amendments, of the pertinent debates in Con- 
gress. This material is supplemented by copious extracts from letters, 
papers and official documents, illustrating the various views entertained 
by men of affairs concerning constitutional problems from generation 
to generation, and embodying weighty precedents on important ques- 
tions of public law. Generally speaking, Dr. Watson does not follow 
Story, whose severe adherence to forms and legality made him oblivi- 
ous of, or indifferent to, practical operations. For example, one can 
learn from Dr. Watson that the speaker of the House of Representa- 
tives is chosen by a party caucus and is really a partisan leader (pages 
203-207). Unfortunately, our author has not been consistent in this 
regard ; for example , in his discussion of the Senate he would mislead 
the uninitiated reader into believing that all the senators are really 
elected by state legislatures. In most sections, however, Dr. Watson's 
treatise is reasonably exhaustive, and relative values have been care- 
fully measured. All the great and familiar decisions of the Supreme 
Court are arrayed in their proper places, and long extracts from the 
cases are used in the exposition of constitutional doctrines. It might 
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have been of advantage, however, if Dr. Watson had given more time 
to an analysis and critical comparison of the cases. The difficulty of 
separating dicta from law, the prolixity of our federal judges and the 
frequency with which general conclusions are traversed by concrete de- 
cisions make it necessary to be on one's guard against the most care- 
fully selected quotations from judicial opinions. If it be said that the 
commentator, by an examination and criticism of judicial decisions, 
gives the reader his own conclusions instead of those of the court, it 
must be remembered that extracts from judicial lucubrations often do 
not have the value of an impartial commentary derived from a com- 
parison of concrete orders of the court in particular cases. Without 
quarreling with Dr. Watson's plan, one may hope that a commentator 
will arise who will do for our constitutional system what Blackstone did 
for the laws of England. 

This does not mean, however, that our author has shirked conclu- 
sions of his own, for on many controverted points he gives his own 
position after a survey of the documents. For example, he believes 
that the decision rendered in the second income-tax case established 
' ' a new rule of taxation and a new construction of the Constitution ' ' 
(page 192). And, in speaking of the opinion of the court that a tax 
upon income from land is a direct tax, he adds : 

This branch of the decision has been subjected to much adverse criticism 
by the legal profession, and while the judgment of the court is recognized 
as the law of the land, it is doubtful if it is regarded by the bar of the coun- 
try as a correct interpretation of the constitutional provision on the subject. 

At the end of his chapter on " Judicial Control over Legislation," Mr. 
Watson holds that, although the Constitution " does not expressly con- 
fer that power upon the judiciary, it does so by implication, and the 
exercise of such power by the judicial department of the government 
meets the approval of the great body of the American people " (page 
1 1 92). In discussing the question why a definite proposal to give the 
judiciary this power was not brought up in the Convention by its sup- 
porters, he says : " The friends of the measure may not have desired it 
to pass in that way, or they may have thought that, if it did pass, it 
would be opposed in the state conventions and possibly cause strong 
opposition to the Constitution." 

In handling themes that involve historical criticisms Dr. Watson is 
by no means always happy. For example, his appreciation of the value 
of the Pinckney draft of the Constitution (pages 67-75) should be 
compared with the illuminating analysis given by Professor Farrand 
{The Records of the Federal Convention , volume iii, pages 595—609). 
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The fiction that Magna Charta recognized the existence of the 
jury system , like the historic ghost, will not down ; for Dr. Watson 
gravely informs us : "It was not until the granting of Magna Charta 
that the jury system became apparent in the administration of the 
criminal law in England" (page 1141). The statement that the 
emancipation proclamation abolished slavery in the United States 
(page 913, note) is of course, inexact. The bill inflicting the death 
penalty upon any officer or person serving a writ in any suit brought by 
a person against the State of Georgia does not seem to have been passed 
by the Georgia legislature (as is stated on page 1538) ; for, as Professor 
Ames remarks {State Documents on Federal Relations, page 8) , it was 
adopted by the lower house, and it apparently did not receive the ap- 
proval of the Senate. The suit in the Chisholm case was not brought 
in 1793 ; it came before the court in the August term of 1792. Other 
minor criticisms of this character might be made, but such errors do not 
impair the essential usefulness of the author's work. His treatise will 
undoubtedly find a place among the valuable commentaries upon 

American constitutional law and practice. 

C. A. B. 

The Records of the Federal Convention of 1787. By Max 
Farrand. Yale University Press, 191 1. — Three volumes: xxv, 
606, 667, 685 pp. 

Professor Farrand's work embraces the Journal of the Convention ; 
the records kept by Madison, Yates, King, McHenry, Pierce, Pater- 
son and Hamilton ; many critical notes, including a reconstruction of 
the Pinckney plan ; a number of valuable papers relative to the work 
of the Committee of Detail ; and a supplementary volume of extracts 
from various original sources, designed to illustrate the work of the 
Convention. The primary materials, that is the Journal and the notes 
by Madison and others, are not published as separate parts, but are 
split up and arranged under the days of the Convention, beginning 
with May 25 and ending on September 17. 

The editor informs us that the enterprise was undertaken with the 
primary purpose of gathering all available records into a single work 
and presenting them in trustworthy form. As his labor advanced and 
he discovered the faulty character of older publications, his scientific 
purpose took precedence over his encyclopaedic plan. Indeed, the 
most important service which Professor Farrand has rendered in his 
critical work is the preparation of the texts and the corrections made 
in each of them on the basis of the general collation. To say that our 



